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REFERENCE: 

[1] This is an order of reference made under section 20(3) of the Industrial Relation 

Act 1967 (‘IRA”) arising out of the dismissal of Sahathevan A/L Narissaman  (“the 

Claimant”) by International School Of Kuala Lumpur (“the School”) on 01 August 

2019. 
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AWARD 

 

Cause Papers 

[2] The pleadings referred to at  the trial were:- 

 

 a. Statement of Case dated 3 February 2020 

 b. Statement in Reply dated 27 February 2020 

 c. Rejoinder dated 13 March 2020 

 

[3] The following documents were marked and referred to at the trial:-  

 

a. The School’s Bundle of Documents - COB 1 

b. The Claimant’s Bundle of Documents - CLB1 

 

 [4] The witnesses who gave evidence at the trial were:-  

 

The School’s Witness 

James Cornelius Griffin – COW-1  

 

  The Claimants testified as the sole witness  

 

Factual Background 

[5] The Claimant joint the service of the School as a Campus Supervisor vide a 

Letter of Employment dated 19 Disember 1997 with terms and conditions of 
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employment and the Claimant commenced employment with effect from 2 January 

1998.  

 

[6] The Claimant avers that he commenced employment with a basic salary of 

RM2,327.00 per month and subject to review on confirmation and the Claimant’s last 

drawn salary was RM20,489.49, inclusive of telephone and transport allowance and 

pro-rata bonus payment.   

 

[7] The Claimant attained the mandatory retirement age of 60 in 2015 and was 

retired by the School during the School year 2015-2016.  However, the School re-hired 

the Claimant on a year to year basis based on a contract for 12 months for the School 

year 2016-2017 vide letter dated 30 May 2016.  The  Claimant was given a promotion 

as Campus Manager and a salary increment.  The prerogative for re-hired is found in 

paragraph 11.2 of the Personnel Handbook.  The criteria for the re-hired being subject 

to fulfillment of satisfactory work performance.  The School had approved an increase 

in salary  based on satisfactory annual assessment of job performance during the re-

hired contractual period.       

 

[8] The School by letter dated 31 May 2017, extended the contract of employment 

for another 12 months  for the school year 2017 - 2018.   The reason for extension is 

that the Claimant was “a valued, dedicated and trustworthy employee at ISKL and 

have been for a number of years” and this was directly supported and recommended 

by the immediate supervisor. The School had also stated that “ the School will consider 

re-hire of employees on a year to year basic after the mandatory retirement age, 

subject to fulfilling satisfactory work performance  to their 65th birthday”.    
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[9] Vide the Salary Adjustment letter dated 31 May 2017,  the School approved an 

increment in the Claimant’s salary which was approved by reason “where a 

satisfactory annual assessment of job performance has been given”  

 

[10] The School by letter dated 6 June 2018 again extended the contract of 

employment for another 12 months for the School year 2018-2019.  The reason for 

extension is that the Claimant was “valued, dedicated and trustworthy employee at 

ISKL and have been for a number of years.  This is in direct support and 

recommendation of our supervisor”.  However, in the same letter, the School indicated 

that the Claimant’s employment “will conclude at the end of the 2018-2019 School 

year.  The  Claimant last employment date at ISKL will be July 31st, 2019”. The 

Claimant argued that this was a decision taken by a newly appointed immediate 

supervisor arbitrarily without considering annual assessment of job performance  first, 

at the end of the School year 2018-2019.     

 

[11] On 10 December 2018, the Claimant emailed COW-1, The Director of Business 

Operation of the School wherein the Claimant had particularised his grievance  

regarding the non-extension of his employment contract for the School year 2019-

2020.   

 

[12] On 28 February 2019, COW-1 had replied to the Claimant’s email addressing 

his grievance regarding the non-extent of his employment contract, starting inter alia, 

that the School was maintaining the position  of exercising their sole discretion in 

renewing his employment contract.  
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[13] On 20 March 2019, the Claimants had emailed Dr Norma Hudson, the Head of 

School at the material time, once again particularising his grievance regarding the non-

renewal of his employment contract for the School year of 2019-2020.     

 

[14] On 1st April 2019, Dr Norma Hudson had responded to the Claimant’s email 

addressing his grievance and reiterating the School’s position regarding the same. 

 

[15] The Claimant vide letter dated 21 May 2019 had appealed to the School’s 

Board of Directors regarding the School’s position.  

 

[16] Vide letter dated 12 June 2019, the Board of Directors had responded to the 

Claimant’s letter and duly addressed his grievance.  The Claimant subsequently had 

re-appealed the Board’s decision on 14 July 2019 to which the School had responded 

with a Retirement Notice issued to the Claimant on 29 July 2019, informing the 

Claimant that he would be duly retired on 31 July 2019. 

  

[17] The Claimant contends that the non-extension or non-renewal of his 

employment contract amounts to dismissed without just cause or excuse by the 

School.  

 

The Law  

 

[18]  In Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn Bhd & Anor 

Appeal [1995] 3 CLJ 344 the Federal Court held that: 
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“On the authorities, we were of the view that the main and only function of  the 

Industrial Court in dealing with a reference under a s.20 for the Act (unless 

 otherwise lawfully provided by the  terms of the reference), is to 

determine  whether the misconduct or irregularities complained of by the 

Management as  the grounds of dismissal were in fact committed by the 

workman, and if so,  whether such grounds constitute just cause or excuse for 

the dismissal.”  

 

[19] In Goon Kwee Phoy v. J & P Coats (M) Bhd [1981] 1LNS 3 the Federal Court  

(vide  the judgement of Raja Azlan Shah CJ) held:  

 

“where representations are made and are referred to the Industrial Court for 

 enquiry, it is the duty of that court to determine whether the termination or 

 dismissal is with or without just cause or excuse.  If the employer chooses to 

 give a reason for the action taken by him, the duty of the Industrial Court will 

 be to enquire whether the excuse or reason has or has not been made out.   If 

 it finds as a fact that it has not been proved, then the inevitable conclusion 

 must be that the termination or dismissal was without just cause or excuse.   

 The proper enquiry of the court is the reason advanced  by it and that court or 

 the High Court cannot go into another reason not relied on by the employer or 

 find one for it.” 

 

[20] In the instant case, the factor of dismissal is disputed by the School.  Hence, it 

is for  the Claimant to establish the fact of dismissal on a balance of probabilities.  In  
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Weltex Knitwear Industries  Sdn. Bhd. V. Low Kar Toy & Anor [1998] 1 LNS 258, 

the learned judge held that:- 

 

“The law is clear that if the fact of dismissal is not in disputes, the 

 burden is on the Company to satisfy the court that such dismissal was 

 done with just cause or excuse. This is because, by the 1967 Act, all 

 dismissal is prima facie done without just cause or excuse.  Therefore, 

 if an employer assests otherwise, the burden is on him to discharge. 

 However, where the fact of dismissal is in dispute it is for the workman 

 to establish that he was dismissed by his employer. If he fails to, there 

 is no onus  whatsoever  on the employer to establish anything for in such 

 a situation no dismissal has taken place and the question of it being 

 with just cause or excuse would not arise.” 

 

The burden is upon the Claimant to prove that he was  prima facie  entitled to 

 and would have received any extension of his contract of employment.  In 

 considering the issue of post-retirement employment  in the context of Section 

 20 IRA, the Industrial Court in Mohd Redha Talib v. Padiberas Nasional

 Berhad [2017] 3 ILR 578 had held as follows:- 

 

“In the present case, the facts of dismissal was in disputes as the Company 

 claimed dismissal did not take place as the Claimant had already retired.  The 

 post-retirement employment offer was conditional upon the materialisation of 

 the GESS by the Holding Company.  Hence, it is for the Claimant to prove 

 that there was a dismissal from employment before the court can go any 
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 further in determining that dismissal had taken place, that it was done without 

 just cause or excuse.  The basic principle of the burden of proof is that he 

 who asserts must prove; in this regard, the Claimant must prove his assertion 

 on a balance of probabilities that he was offered a contract of employment 

 after his retirement”. 

 

Issues  

 

[21] The instant dispute revolves related to the Claimant’s retirement on 26 

December 2015 and the subsequent extension of employment  with the School on a 

yearly basic.  

 

Learned Counsel for the Claimant raised the following issues to be determined before 

this court:- 

  

a. Whether the Claimant’s contract of employment was an ordinary 

contract of permanent employment or a genuine fixed term contract; 

 

b. Whether   the   Claimant    had   a   legitimate   expectation   that    his 

 employment would continue until the age of 65; 

 

c. Whether the Claimant was deprived of the right to be heard at the 

 Grievance Procedure inquires and the Appeal to the Board of Directors 

 and whatever the deprivation was a breach of the rule of natural justice; 

 and 
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d. Whether the Claimant was dismissed without just cause or excuse. 

 

Evaluation And Findings 

 

Whether the Claimant’s contract of employment was on ordinary contract of 

permanent employment or a genuine fixed term contract. 

 

[22] In AHMAD ZAHRI MIRZA ABUDL HAMID v AIMS CYBERJAYA SDN BHD 

(2020) 3 ILR 233, Federal Court held, in paragraph 54 page 256 & 257: 

 

“The use of fixed term contract employee had become a trend in Malaysia, 

 particularly in the employment of expatriates and also in the construction 

 industry where employees are commonly engaged on a project basis.  A fixed 

 term contract is a contract of employment for a specific period of time ie, with 

 a defined end (see: Wiltshire Country Council v National Association of 

 Teachers In Further and Higher Education And Guy (1980) 1 CR 455).  As a 

 general rule, such contract cannot be terminated before its expiry date except 

 for gross misconduct or by mutual agreement.  However, a contract can still 

 be for a fixed-term if it contains within it a provision enabling either side to 

 terminate it on giving notice before the term expires (see: Dixon And Another 

 v British Broadcasting Corporation [1997] 1 QB 546).  In this connection the 

 main issue that presents itself is whether there is a genuine fixed terms 

 contract or there  is an employment on a permanent basis dressed up as 

 several fixed terms contracts.” 
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Further in paragraph 55 page 257, the Federal Court held: 

 

“The judicial treatment regarding the question of whether an employer had a 

 genuine need for the service of an employee for a fixed duration may be 

 divide into three consideration points: 

 

(i) The intention of parties. 

(ii) Employer’s subsequent conduct during the course of employment. 

(iii) Nature  of   the  employers business  and  the nature of  work which an 

  employee is engaged to perform.” 

 

In discussing the first consideration above i.e. intention of the parties,  the 

 Federal Court applied “the locus classicus case on fixed-term contract, Han 

 Chiang High School (Supra)” and held in paragraph 57 page 257. 

 

“The Industrial Court held that although there might have been a genuine  

 need for fixed term contract when the school was first inaugurated in 1951, 

 there did not appear to be such a need when it had been successfully 

 established as some of the teachers had taught for more than 20 years and 

 had their contracts renewed unfailingly during those years.  In holding that the 

 fixed terms contracts were not genuine, the Industrial Court stated that the 

 system of fixed term contracts in school was employed not out of genuine 

 necessity but as a means of control and subjugation of its teaching 

 employees.”  
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In discussing the second consideration above i.e. Employer’s subsequent 

 conduct during the course of employment, the Federal Court held in 

 paragraph 61 page 258: 

 

“...we agree with the approach adopted that in determining whether a contract 

 of employment is a fixed term contract or permanent employment, the 

 employer’s subsequent conduct during the course of employment is a relevant 

 consideration.  The total duration or length of service with an employer is also 

 a factor that would be considered.”  

 

Further in paragraph 62 page 258 the Federal Court applying the case of 

 Sime UEP Development Sdn Bhd v Chu Sh Poi (1996) 1 ILR 256 held: 

 

“In the case Sime UEP (supra), a clerk was employed for four years on a 

 contract that was renewed annually.  During his four years there, the 

 employee was involved in various projects.  The Industrial Court held that an 

 employee cannot be considered to be employed for a temporary or one off job 

 if he was not employed for a particular project and he had been involved in 

 various projects during his tenure.” 

 

In discussing the third consideration  above i.e. Nature of the employers 

 business and the nature of work which an employee is engaged to 

 perform, the Federal Court held in paragraph 66 page 259; 
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“Factors that determine the true character of a fixed term contract may also 

include the nature of the employer’s business and the nature of the work which 

an employee is engaged to perform, In Charles Aseervatham Abdullah v The 

Zenith Hotel Sdn. Bhd. [2018] 2 LNS 2349, a similar issue with the present 

appeal arose for the court determination:  whether or not an employee who had 

worked for three separate entities over several years was on a fixed terms 

contract.  In arriving at its award, the Industiral Court examined the entirety of 

the Claimant’s employment history, and come to conclusion that the contract 

was not a genuine fixed term contract.” 

 

The Federal Court, after considering the above principles and based on the 

factual matrix of the instant appeal before it, held: 

 

“.…we are satisfied that the appellant’s/claimant’s contract of employment 

 beginning with ADC before being terminated under the respondent, was not 

 one off, seasonal or temporary employment.  It was ongoing, continuous 

 employment without a break form 2009 to 2013.”  

 

[23] The Claimant had contended as follows:  

 

i. The intention of parties – there was no genuine need for the School to 

employ the Claimant on a fixed term basis; 

  

ii. The subsequent conduct of the parties – the School’s subsequent 

conduct had evinced that the fixed term contracts were not genuine; and 
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iii. The nature of the School’s business and the nature of work which the 

Claimant was engaged to perform – the Claimant’s roles and functions 

were still in existence at the time he left the School. 

 

 i. Intention of the Parties 

  

[24] The Claimant had submitted that the fixed term contract was not genuine as 

there was no genuine need for the School to employ the Claimant on a fixed term 

basis due to the fact that the Claimant was allegedly “the nearest to a competent 

person required by the law to manage the electrical system” (i.e. as a 

Chargeman) and the School “ had a need to retain the services of the Claimant in 

order not to run contrary to the law”. 

 

[25] COW-1 in his testimony in court had explained that under the School’s policy 

the Claimant can only be re-hired on a fixed term basis.   

 

[26] The Industrial Court in Vincent Pillai Leelakanda Pillai v. Subang Jaya Hotel 

Development Sdn Bhd [2018] 2 ILR 158 had held, inter alia, as follows: 

 

“it was also the evidence of the company that based on the letter of appointment 

that the reason why the offer of employment was only for 2 years as it was the 

practice and the policy of the company that the retirement age was then 55 

years and since the claimant had attained such age, therefore he cannot be 

employed as permanent employee. It is my view that the company had made it 

clear and established that the recourse to the fixed term engagement of the 
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employee was genuinely related to their policy and establishment (see: 

Innoprise Corporation Sdn Bhd, Sabah v. Sukumaran Vanugopal, Sabah [1993] 

1 ILR 373B (Award No. 162 of 1993)).5 

 

[27] Premised on the above, the Claimant’s contention that the School did not have 

a genuine need for the service of the Claimant for a fixed duration is unsustainable.  

 

 ii. The Parties’ Subsequent Conduct 

 

[28] The Claimant had further contended that the following conduct of the School 

had purportedly indicated that the fixed term contract was not genuine: 

  

 a.  On the first extension, the School had promoted the Claimant; 

 

 b. The School had awarded him salary increments; and 

 

c. The Claimant’s fixed terms contracts were continuously renewed without 

any break. 

 

[29] In respect of the promotion, the Claimant has failed to prove that the School 

had promoted him when he was employed on fixed term contracts.  The School’s letter 

dated 30.05.2016  merely specified the change in the Claimant’s job title as Campus 

Manager when he was re-hired by the School on a fixed term basis post his retirement.  
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[30] In any event, the issues vis-à-vis the purported promotion was never pleaded 

by the Claimant in his pleadings and as such, the Claimant cannot now raise the same 

as he is bound by his pleadings (see Ranjit Kaur S Gopal Singh v. Hotel Excelsior 

(N) Sdn. Bhd. [2010] 8 CLJ 6297, FC) 

 

[31] Salary increments is not a definitive and/or a contributing factor that the fixed 

term contracts were not genuine, as held by the Industrial Court in Zahir Abdullah v. 

Lang Education Sdn Bhd [2010] 2 LNS 0275: 

 

 

“The claimant contends that it can and that he had a legitimate expectation of 

permanency, since there had been several renewals of each one-year contract 

and since he had enjoyed salary increments during his employment with the 

respondent.  COW-5 testified that increments were given to all employees 

irrespective of the nature of their employment or contract.  Be that as it may, 

salary increments per se do not point to any permanency in employment”.8 

 

(Our emphasis] 

 

[32] It is trite law that continuous renewal of fixed term contracts does not convert a 

fixed term contract into a permanent one as succinctly held by the Industrial Court in 

Azlan Md Alifiah v. Kumpulan Darul Ehsan Berhad [2019]  2 LNS 1340 as follows: 

 

“The Claimant contends that there was no break and or gap in his employment 

with the Company whereby the Second Contract was executed even before the 
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First Contract dated 18.05.2011 expired and that his employment was 

continuous.  In addition, it was renewed 2 consecutive times when the 

Company vide its letters dated 17.02.2014 and 17.10.2014 extended the 

contract effective from 10.06.2014 to 09.06.2016 and 10.06.2016 to 

31.07.2016.   

 

It is trite that the fact that the contract was renewed without any break cannot 

by itself covert a fixed term contract into a permanent one”.   

 

In Robert Henry Howkins v. Rusch Sdn  Bhd & Rusch Asia Pacific Sdn 

Bhd [2010] 4 ILR 175 the Industrial Court held that: 

 

“Just because the contract was renewed without any break cannot by 

itself convert a fixed term contract into a permanent one.  The Claimant 

has to show something more.” 

 

[33] Premised on the above,  the court finds that the Claimant’s  contention that the 

School’s subsequent conduct had evinced that the fixed term contracts were not 

genuine, has no merits and therefore, is not sustainable.   

 

iii. Nature of the School’s Business and the Nature of Work which the 

Claimant was engaged to perform 

 

[34] The Claimant contended that he was employed under an ordinary employment 

dressed up as fixed term contracts as his roles and functions were still in existence at 
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the time he left the School, and as such, there was no genuine need for the School to 

employ him on a fixed term basis.  

 

[35] In the Instant case as stated by COW-1, the Claimant was re-hired on a fixed 

term basis post his retirement based on the School’s policy as stipulated in the 

Personal Handbook, which also formed part of the terms and conditions of the 

Claimant’s employment with the School.  As such, it is immaterial whether the 

Claimant’s roles and functions are still in existence when his fixed term contract was 

not renewed by the School.   

 

[36] Since the Claimant had retired at the age of 60 years, he no longer enjoys 

security of tenure as held by the Industrial Court in Tai Kon Lee v. Tamco  Switchgear 

(Malaysia) Sdn Bhd [2019] 2 LNS 2817 as follows: 

  

“Once the Claimant passed the retirement age (ie 55 years) the Claimant no 

longer had lien to the job and he is liable to be released at any time.  The 

Claimant cannot now be allowed to claim that his status of employment 

remained as permanent employee… 

 …. 

On the facts and evidence the Court is satisfied that the Claimant was well 

aware that he retired on 05.01.2011, and he thereafter no longer enjoyed 

security of tenure as he has completed his engagement with the Company for 

a definite term upon which he retired.  That is just enough cause for the 

Company to  formally bring an end to their employer-employee relationship.”1 
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[37] Similarly, in Zakaria bin Ismail v Estern Pacific Berhad (Award No. 857 of 

2017), the Industrial Court held that: 

 

“The determination of the Claimant’s month to month contract, including its 

extension or termination were matters within the management prerogative of 

the Company as the Claimant had already retired from service without any 

possibility or permanent or long term employment.  

 

The Claimant had been employed by the Company on a Monthly Contract 

cannot now be allowed to claim that his status of employment be reverted back 

to a permanent staff….In addition, once the employee passes retirement age 

(i.e. 55 years), the Claimant no longer has lien to the job and he is liable to be 

released at any time.”3 

 

[38] Section 11 (1) of the Employment Act 1955 states that a contract of service for 

a specific period of time or for the performance of a specified piece of work shall, 

unless otherwise terminated in accordance with this part, terminate when the period 

of time which such contract was made has expired or when the piece of work specified 

in such contract has been completed.   

 

[39] When a contract for a fixed terms expires, it terminates itself; it has not been 

‘terminate’ by either party.  In another word, there is neither dismissal nor resignation.   

The workman need not be hired by the employer under a fresh contract, as he is not 

under an obligation in law to enter into a fresh contract. (See United Seino 
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Transportation (M) Sdn. Bhd. v. Bahari Bab [1994] 2 ILR 159 – 161 (Award No. 

259 of 1994)).  

 

[40] It is trite law that once it is established that there is a genuine fixed terms 

contract, the dissolution of the contract upon reaching the expiry date of the fixed term 

would clearly spell the end of the worker’s tenure with the company.  Accordingly, the 

question of there being a dismissal or not would not arise.  This is aptly stated in the 

High Court case of  M Vasagam Muthusamy v. Kesatuan Pekerja-Pekerja Resorts 

World, Pahang & Anor [2003] 5 CLJ 448 (as affirmed in the Court of Appeal in M. 

Vasagam Muthusamy v Kesatuan Pekerja-Pekerja Resorts World, Pahang & 

Anor [2005] 4 CLJ 93), where his Lordship Faiza Tamby Chik J held: 

 

“…..If the Industrial Court made a finding that it was not a genuine fixed term 

contract but was really a contract of employment, then only would the Industrial 

Court be required to ask whether there was a dismissal or not and that if so 

whether it was with just cause or excuse.  in the instant case, since a finding 

was reached that the contract concerned was indeed a genuine fixed terms 

contract, the question of there being a dismissal or not does not arise.  

 

Once it was established that there is a genuine fixed term contract, the 

dissolution of the contract upon reaching the expiry date of the fixed term would 

clearly spell the end of the worker’s tenure with the relevant company”.  

 

[41] On appeal, Abdul Kadir Sulaiman JCA (as he then was) in delivering the 

judgement of the appellate court said as follows: 
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“The learned Chairman of the second respondent found that the appellant’s 

contract of employment with the first respondent was a genuine fixed term 

contract and therefore the first respondent has a right to not renew the said 

contract upon expiry.  This is a pure finding of facts based on the evidence 

before it.  

 

We agree with the second respondent and the learned judge that the contract 

in our present case is a genuine fixed term contract terminable upon the expiry 

of the fixed term agreed upon”.  

  

[42] In the case of Mohamed Mohamed Tolba Said v. Marsha Sdn. Bhd. (Kolej 

Pengajian Islam Johor) [2018] 2 LNS 1718 (Award No. 1718 of 2018), the Industrial 

Court stated as follows:  

  

“A fixed term contract is one which has a definite beginning and a definite end.  

In common law, when for a fixed term expires, it terminates of itself.  It has not 

been “terminated by either party.  In the conventional sense, there is neither 

dismissal nor resignation…”  

 

On the facts, it is undisputed that all contracts in relation to the Claimant’s re-

hired have a definite beginning and end year.   

  

 (a) 1st contract - for School year 2016 -  2017 

 (b) 2nd contract -  for School  year 2017 – 2018 

 (c) 3rd contract – for School year 2018-2019 (Ends on 31 July 2019) 
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[43] In a case involving fixed-term contract, the role of the court is to determine 

whether the employment contract is a genuine fixed term contract.   It is only if the 

court determines that the employment contract is not a genuine fixed term contract, 

would the court have to determine whether there was a dismissal and, if so, whether 

it was with just cause or excuse.  On  the other hand, if the employment contract is 

genuine fixed term contract, then there would be no issue of dismissal to begin with.  

(See Ahmad Noor Majid v. TMR Urusharta (M) Sdn. Bhd. [2018] 2 LNS 2253 

(Award No. 2253 of 2018). 

 

[44] In considering whether a fixed term contract is genuine, the court ought to 

determine whether the claimant was aware that the contract of employment was for a 

fixed-term, and understood, agreed and accepted the same.  The court in Ahmad 

Noor Majid v. TMR Urusharta (M) Sdn. Bhd. (supra) considered the above principle 

and found that the claimant’s employment contract was a genuine contract: 

 

“The claimant, when he entered into the employment contract dated 6 February 

2014, was fully aware of the terms and conditions of the said contract and that 

it was a fixed terms contract for the period of three years.  The claimant had 

acknowledge on 21 February 2014 at p.12 of exh. CL1 in the Statement of Case 

with the following words: 

  

With reference to the above subject matter, I hereby understand, agree 

and accept the with my contract employment with TMR Urusharta (M) 

Sdn Bhd  as the General Manager in Facility Management for central 

Region”. 
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[45] On this issue the court is guided by the case of Sime Darby Auto Selection 

Sdn. Bhd. v. Lim Boon Leong & Anor [2019] 1 LNS 1312 where Nordin Hassan J 

had stated the following: 

 

[11] The terms and conditions of the contract of employment are plain and 

unambiguous including the fixed term contract from 1 May 2013 until 30 

April 2016. 

  

[12] Having accepted the terms and condition of the contract of employment, 

the 1st respondent is bound by it and this court must give effect to the 

said terms and conditions as explained by the Court of Appeal in the 

case of Datuk Yap Pak Leong v. Sababumi (Sandakan) Sdn Bhd [1997] 

1 CLJ 23 in the following words:  

 

“It is trite law that the primary duty of a court in construing a written 

contract is to endeavor to discover the intention of the parties from 

the words of the instrument in which the contract is embodied …. 

If the words are unambiguous, the court must give effect to them, 

notwithstanding that the result may appear capricious or 

unreasonable, and notwithstanding that it may be guessed or 

suspected that the parties intended something different.  The 

court has no power to remake or amend a contract for the purpose 

of avoiding a result  which is considered inconvenient or unjust….” 

  

 He went on further to say: 
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[13] Further, it is also instructive to make reference to the Federal Court case 

of Affin Bank Berhad v. Mohd Kasim @ Kamal bin Ibrahim [2013] 1 CLJ 

465; (Civil Appeal No. 02-36-2011 (W)) were it states the following: 

   

The parties are now bound by their  new contract of employment.  

Once the Respondent accepted the new terms of the contract, he 

is deemed to have taken the benefit of the contract wholly, in other 

words he cannot now be seen to approbate and reprobate from 

the contract he has agreed to.” 

 

[46] The letter of employments dated 19 December 1997 stipulated the terms and 

conditions of the Claimant’s employment. The other terms of employment were laid 

down in the Personnel Handbook referred to in the Letter of Employment.   

 

[47] In the instant case, the Claimant attained the mandatory retirement age of 60 

in 2015 and was retired by the School during the School year 2015-2016.  However, 

the School re-hired the Claimant on a year to year basis based on a contract for 12 

months of the School year 2016-2017 vide letter dated 30 May 2016.  The School by 

the letter dated 31 May 2017, extended the contract of employment for another 12 

month for the Schools year 2017-2018.  

 

[48] The School by letter dated 6 June 2018, again extended the contract of 

employment for another 12 month for the School year 2018-2019.  
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[49] The prerogative of re-hire is found in Paragraph 11.2 of the Personnel 

Handbook which stipulates as follows: 

 

“11.2 Retirement :  ISKL official retirement age have been amended to 

 age 60 years with effect 1st August 2011 and becomes applicable to employees 

 who have yet to retire at time of inception.  When an employee reaches the 

 retirement age at 60 years, ISKL may at its full discretion offer employment an 

 a year to year basis up to his / her 65th birthday under term and conditions to 

 be specified and agreed by both parties.  Unless rehired, employee will retire, 

 at ISKL sole discretion at the end of the month in which the employee turns 60 

 or the end of the current School year for ten - month staff or July 31st for 

 twelve - month staff.  Re-hire will be at the discretion of ISKL …..  

 

…..The purpose of particularising the above non-exhaustive criteria is to allow 

 employees to pre-plan for retirement.” 

 

The court find that by accepting the three fixed term contract, the Claimant had agreed 

and accepted the terms and conditions contained herein.                 

 

Paragraph 3 of the fixed terms contract dated 6 June 2018 state as follows: 

 

“As discussed during your evaluation meeting with your Immediate 

 supervisor, your employment with ISKL will conclude at the end of the 

 2018-2019 School year. Your last employment date at ISKL will be on 

 July 31st 2019.” 
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[50] Aims Cyberjaya should be distinguished.  Aims Cyberjaya dealt with the 

question of whether a fixed term contract was genuine.  On the facts of that case, the 

Federal Court held that it was in reality a permanent employment.  That decision 

however was based on a set of facts that are the opposite of ours ie.  in that case: 

 

(a) there were 5 consecutive fixed term contracts of the same duration that 

were offered automatically and with no break in service between each; 

 

(b) When the company sought to change the contractual terms, the claimant 

objected within 3 days; and 

 

(c) when the claimant was offered a contract of a shorter duration than his 

earlier contracts, he refused to accept it. 

 

In the instant case, the Claimant had attained the mandatory retirement of age 

of 60.  The Claimant’s subsequent re-hired  was based on the School’s sole 

discretion and prerogative as found in paragraph 11.2 of the Personnel 

Handbook. 

 

[51] Premised on the above, this court finds that the Claimant’s contention that the 

fixed term contract which he entered after he had attained the statutory retirement  age 

of 60 years is not substainable. 
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Legitimate Expectation  

 

[52] There is no basis to impute any form of legitimate expectation for an extension 

of contract ad infinitum.  For legitimate expectation to arise, there must be evidence of 

a promise or undertaking made by the respondent to that effect.  (See Court of Appeal 

case of Zakiah bte Ishak v. Majlis Daerah Hulu Selangor [2005] 4 CLJ 77). 

 

[53] In the case of Tharavatnam Thambipillay v. OM Education Sdn. Bhd. [2010] 

2 ILR 201, the Industrial Court held as follows: 

 

“The Claimant’s Pleaded case  

 

The Claimant consider the non-renewal of his 2005 contract to be a dismissal 

 without just cause and excuse and further states, vide para 23 and 24 of 

 statement of case as follows: 

23. The claimant further contends that were other employees in the 

  company  who  had  their contracts renewed and continues to 

  work until the age of 70. 

 

24. The claimant also contends that no reasons whatsoever were

  afforded to him in respect of the respondent’s decision not to 

  renew his contract of employment with the company. 

 

Evaluation and Finding 
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The respondent runs a private school.  

 

[...] 

 

Having received the benefit of gainful employment past the age of retirement 

 (this must be emphasised)  under these contracts he cannot now be heard to 

 say that the one year stipulation there in has no effect and that he is actually 

 entitled a permanency of employment.  This court, as a court of equity and 

 good conscience, cannot allow the claimant to approbate and reprobate in 

 this manner.  The court concludes that the one-year contracts offered to the 

 claimant after his retirement age of 60 were genuine fixed term contracts.  

 This being so there is no duty on the respondent to give reasons for the no-

 renewal of the contract for the academic year 2005.” 

[Our emphasis] 

 

[54] In Goh Chee Chern v Pay-Point (M) Sdn. Bhd [2015] 4 ILR 308 the Industrial 

Court held that:  

 

“Evaluation of Evidence and Findings Of Court. 

 

The company issued a letter dated 21 July 2010 to the claimant informing him 

that his employment with the company was terminated as he had reached the 

retirement age of 55 years in line with the company’s retirement policy as 

follows: 
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Retirement age for all employees shall be fifty-five (55) years. 

 Retirement shall be effective at the end of the month during which an 

 employee turns 55, i.e. completes his/her 55th year calculated card. 

 Retirement at that point in time shall be automatic, i.e. no prior written 

 notice shall be required. 

 

[...] 

 

Thus the company re-employed him by offering him a contractual 

 position within the company on a fixed-term of 6 months with an option 

 to renew for another terms subject to good performance.  The claimant 

 accepted re-employment on a contractual basis with the company upon 

 terms and conditions stipulated in the contract of employment. 

 

[...]  

 

As has been deduced from the evidence, the claimant had implicitly 

 accepted his retirement from the company as he subsequently 

 accepted re-employment on a contractual basis in the company and 

 signed a contract of employment wherein he was employed as CEO for 

 a fixed term of 6 months with an option to renew for another terms 

 subject to good performance.  If there was a challenge regarding the 

 legality of appropriateness of the claimant’s retirement based on the 

 company’s retirement policy, it should have been made after the receipt 
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 of the letter dated 21 July 2010 and before the claimant signed and 

 accepted the terms and conditions of the contract of employment. 

 

[...]  

 

Be that as it may, it is the finding of this court that the claimant’s 

employment as the CEO of the company  was for a fixed period of six 

months from 2 August 2010 to 2 February 2011.  The contract had come 

to an end of 2 February 2011.  It was at the option and complete 

discretion of the company to renew his contract of employment for  a 

further six months subject to performance.  The company however did 

not renew the contract of employment.  The claimant was aware that his 

contract of employment was not renewed as in evidence it was apparent 

that the company and the claimant were in the midst of discussions from 

31 January 2011 to 24 February  2011 that ultimately lead to the non-

renewal of the contract of  employment.  This the issue of dismissal of 

the claimant form the company does not arise in the instance as his 

employment with the company  ceased upon the expiry of the contract 

of employment. 

 

Decision  

 

It is the finding of this court that the claimant accepted his termination 

 from the company due to his compulsory retirement at the age of 55 

 years, and thereafter he accepted re-employment with the company on 
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 a fixed term contract of 6 months with an option to renew for another 

 term subject to good performance.  The contract of employment 

 expired on 2 February 2011 and it was not renewed by the company” 

 

[Our emphasis] 

 

[55] Premised on the above, the court finds that it is entirely incongruous for the 

Claimant to contend that he had any legitimate expectation of continued employment 

up till the age of 65, i.e. beyond the confines of the terms and conditions of his 

employment contract.   

 

[56] The court finds that the Claimant’s fixed term contract was indeed genuine and 

that the renewal of the same was entirely subject to the sole discretion of the School 

as expressly stipulated under paragraph 11.2 of the Personal Handbook and as 

admitted by the Claimant himself.   

 

[57] The Claimant, had failed to discharge his evidential burden in respect of his 

contentions that there exist factors that would render his fixed term contracts not being 

genuine.  (See Azlan Md Alifiah v. Kumpulan Darul Ehsan Berhad [2010] 2 LNS 

134013  wherein the Industrial Court had held that the Claimant bears the evidential 

burden of convincing the Court of the existence of factors that would render the fixed 

term contracts not being genuine) 
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Whether the Claimant was deprived  of the right to be heard at the Grievance 

Procedure Inquires and the appeal to the Board of Directors and whether the 

deprivation was a breach of the rules of natural practice.    

 

[58] The Claimant raised his objections against the non-renewal of his fixed term 

contract to the School.  The Claimant requested COW-1’s intervention in order to 

ensure that the extension of his contract until the full retirement age is considered. 

 

[59] The Claimant stated that his immediate supervisor at that material time had 

indicated to him that his salary and benefits could ‘pay for two new engineers’. The  

Claimant had also alleged that he had been informed by the previous Head of School 

that the extension of the contract after 60 years will not be unreasonably withheld 

unless the staff has serious work competency issues that have been brought up 

officially in a performance improvement plan.  The Claimant further added that he is 

also not suffering any serious health issues or was blacklisted for any work he has 

done.  

 

[60] COW-1 after discussing the Claimant’s appeal on the matter with the Head of 

School, the Director of Human Resources, The Assistance Director of Facilities and 

the Director of Facilities informed the Claimant that it was concluded that the School 

has the discretion whether to rehire employees past the age of 60 years on a year-to-

year  basis and it has been decided that his fixed term contract would not be renewal 

beyond 31 July 2019.  It was also highlighted to the Claimant that the allegations raised 

by him particularly regarding the previous Head of School’s representative on any 
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entitlement to work past the age of 60 or the reason given for the non-renewed of his 

contract could not be substantiated.    

 

[61] Subsequently, the Claimant raised his objections regarding the non-renewal of 

his contract to the Head of School at the time, Dr. Norma Hudson via email dated 20 

March 2019.  in his email, the Claimant reiterated  the allegations that his immediate 

supervisor  at the material time had indicated to him that his salary and benefits could 

‘pay for two new engineers and that the previous Head of School informed him that 

the extension of the contract after 60 years will not be unreasonably withheld unless 

the staff has serious work or competency  issues that have been brought up officially 

in a performance  improvement plan.  

 

[62] Dr Norma Hudson sent the Claimant an email dated 1 April 2019 wherein she 

indicated to the Claimant that after considering his appeal, the School still maintains 

its position as was communicated to the Claimant by COW-1 in his email dated 28 

February 2019.   

 

[63] On 21 May 2019, the Claimant issued an Appeal for Extension Of Contract letter 

to  the Board of Directors of the School. 

 

[64] In his letter, the Claimant raised his objections against the non-renewal of his 

fixed term contract and stated amongst others, that the School will require a Charge-

man with his competency certification, that the previous  Head of School had given 

him the assurance that the extension of his contract will not be unreasonably withheld 

unless there are performance issues or health issues and that there has been 
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precedents of extension of contract of staff alike based on the discretion exercised by 

the management of the School.  

 

[65] On 12 June 2019 the Board of Directors of the School issued their response to 

the Claimant.  In their letter, it was highlighted that the Board is mandated  to review 

the process by which a decision was reached, and not the decision itself. The Claimant 

was informed that an appeal, enclosing necessary documentary evidence may be filed 

with the Board of Directors if he was of the view that the decision-making process had 

been inconsistent with the School’s policy. It was also make known to the Claimant 

that in the event he intends to file an appeal, a deliberation will be held during a fully 

constituted meeting on the Board of Directors sometimes in August 2019.  

 

[66] On 13 June 2019 the Claimant sent an email to the Board of Directors 

confirming that he would like to file an appeal.  He also requested to be allowed to 

work until the Board of Directors of the School decided on the matter. 

 

[67] The Board of Directors of the School issued a letter dated 27 June 2019 to the 

Claimant whereby the Claimant was reminded that the Board will be able to deliberate 

on the decision making process that has led to the non-renewal of his contract in 

accordance to ISKL Board Policy Manual, Part C (Human Resource Policies) section 

1.2 (Employee Rights and Responsibilities), Item (e). The Claimant was further notified 

that the School had yet to receive an appeal in the prescribed  manner from the 

Claimant.   
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[68] The Claimant filed his appeal on 14 July 2019 by issuing an Appeal for 

Extension of Contract of Employment letter to the Board of Directors of the School.  In 

his lengthy letter, the Claimant had raised his objections amongst others, that his 

immediate supervisor had informed him that his contract will not be extended as his 

salary and benefits can ‘pay for two (2) new engineers’, that there is an inconsistency 

in the application of the School’s policy of retiring employees at the age of 65 and the 

management practice of according extensions of the employment contracts to 

employees attaining the statutory minimum retiring age of 60 and that he had been 

assured by the previous Head of School that the extension of the contract of 

employment after the statutory minimum retiring age of 60 will not be unreasonably 

withheld unless there are performance or serious health issues or if such an employee 

had been blacklisted. 

 

[69]  The Claimant further stated that there was a procedural propriety whereby the 

Head of School had failed to carry out a formal grievance procedure in accordance 

with Section 1.2 (Employee Rights and Responsibilities) item (e) of Part C (Human 

Resources Policies) of the ISKL Board Policy Manual and that there was no fair 

assessment carried out.  The Claimant proceeded to request from the Board of 

Directors to allow for his contract to be extended and to allow him to retire at the age 

of 65.   

 

[70] The School Board of Directors sent the Claimant an email dated 20 July 2019 

whereby they acknowledged his email dated 14 July 2019 and further informed him 

that his appeal will be considered during the next Board of Directors meeting on 20 

August 2019.  
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[71] On 29 July 2019  the Claimant was issued with the Retirement Notice stating 

that he would be retiring on 31 July 2019. He was also informed to surrender all School 

properties on his last day of employment.   

 

[72] The School’s policy does not imply that the fulfillment  of satisfactory work 

performance will indeed guarantee or result in the renewal of the Claimant’s contract 

until the age of 65.  In fact, the policy clearly states that employment on a year-to-year 

basis after the age of 60 is subject to its “sole discretion”.   

 

[73] After deliberating the Claimant’s appeal against the decision-making process 

which led to the non-renewal of his contract, the Board of Directors concluded that the 

decision-making process of the management of the School had been consistent with 

the School’s policy proceeded to dismiss the Claimant’s appeal.  

 

[74] The School via its Administrative Regulations, has an employee complaint 

process.  The issues and grievances raised by the Claimant were considered by the 

Assistant Director of Facilities, Director of Facilities (his immediate supervisor), 

Director of Human Resources and the Head of School.  Subsequently, the decision-

making process was considered by the Board of Directors during the appeal.  The 

Board of Directors had in fact considered the Claimant’s grievances along with the 

documents that he had provided.   

 

[75] The court finds that the Claimant had indeed exhausted all his avenue in 

Grievance Procedure provided by the School and was not deprived of the rights to be 

heard and that there was no breach of the rules of nature justice.  Having ruled that 
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the Claimant’s contract of employment was a genuine fixed term contract, this issue 

raised by the Claimant is of no relevance in the case. 

 

Conclusion  

 

[76] In light of the legal position and factual matrix of the case, the court finds that 

there was no dismissal in the instant case since the Claimant’s fixed term contract had 

naturally come to an end by effluxion of time on 31.07.2019.  The court is satisfied that 

the Claimant has failed to prove on the balance of probabilities that he was dismissed 

by the School and that the dismissal  was without just causes or excuse.   Accordingly, 

the Claimant’s claim is dismissed.  In arriving the decision, the court has acted with 

equity and good consciences and the substantial merits of the case without regard to 

technicalities and legal form as stated under section 30(5) of the IRA.        
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